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What is an "Essentially Derived Variety"? 

The concept of essentially derived variety was Introduced into the 1991 Act of the UPOV 
Convention in order to avoid plagiarism through mutation, multiple back-crossing and to 
fill the gap between PIpntJLfeederls Rights and patents, gap which was becoming 
important due to the development of the use of patented genetic traits in genetic 
engineering. 

An essentially derived variety is a variety which is distinct and predominantly derived 
from a protected initial variety, while retaining the essential characteristics of that initial 
variety. 

As indicated as an example in the UPOV Convention^ essentially derived varieties may 
be obtained by the selection of a natural or induced mutant* or of a somaclonal variant, 
the selection of a variant individual from plants of the initial variety, back^crosslng, or 
transfomnation by genetic engineering. 

The commercialization of an essentially derived variety needs the authorization of the 
owner of the rights vested in the initJal variety. 

The concept of essentially derived variety does not at ail abolish the Breeder's 
Exemption, as free access to protected plant varieties for breeding purposes is 
maintained. U is not a threat to biodiversity. On the contrary, it favors biodiversity, 
encouraging breeders developing and marketing original varieties. 



Appendix D 



Received from < 515 334 6883 > at4/22f03 10:32:10 AM [East^ 



1 1/22/2002 



W22/03 TUE 09:4d FAX 515 :J|6d83 PIONEER HI -BRED DSM w ©050 

XXPOV Publication Ko. 644 (B), Section 1 



lOTERHATIONAt CMVEHTIOH 
FOR TEE 

PROTECTIOH 0? NEW VARIWlES OP PLANTS 

Of Deceiober 2, X9$i, as revised 
at Geneva on Hovember 10, ld72, 
on October 23, 1978, and 
on Hatch I9t 1991 



adopted by the Diplomatic Conference 
on March 19^ 1991 

reproduced from OPOv Publication Ho. 43B{E) 
isaua HO. £3 Of -Plant Variety Protection" 



1991 Act of the Convention 
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j: Any decision to grant a breeder rlgnt ehttll require an exuioatloii for* 
ceopliance with the conditlqna pnder Articlea 5 to 9. Iq the 'coursc o£ the ' 
e^^aainatlork^ the authority may grow the variety or carry out other necesBary" 
tcflts, cause fche growing of the variety or the carrying out o£ Other Beccssory 
tefft«# or take Into account the rcaolta of ^ro^xng feeat9 or Other trials which 
have Alreaay been carried out. For the purposes of examination, the authority* 
nay require the breeder to furaiah all the necescary information, docueents or 
VMterial* 



Article 13 
ProviBional Protection 

Each Contracting Party fthall provide seaaures designed to safeguard tbe 
iBtereata o£ the breeder during the period between the filing or the publica- 
tion of the application for the grant of a breeder 'n right and the grant of 
that .right, fiuoh neaGures ohall have the effect that the holder of a breeder 'a 
right ehall at least be entitled to equitable reauneratlon frqm any pereon who, 
during the said period, has carried Out acts which, once the right is granted, 
require the breeder-a authoriration aa provided in Article 14* a contracting 
Party tiay provide that the said aeaeurea shall only take effect in relation to 
persona whoa the breeder has notified of the filing of the application 



TSB RIGHTS QT BREBDfiS 

*^tlcls 14 
Scope of the Breeder's Right 

<i) lActs in reapect of the praoaQatin<| natgrian ^a) Subject to Articles IS 
and 16. the following act^ in respect of the propagating iiaterial of the pro- 
tected variety shall require the authorisation of the breeder: 
(1) production or reproduction (multiplication), 
ill) conditioning for the purpose of propagation, 
(ill) offering for sale, 
(iv) aelling or other marketing, 

<v) exporting, 
<vi) importing, 

(vil) stocking for any of the purpose* mentioned In (i) to (vi), above. 

(b) , The breeder say sake hie authorisation subject to conditions and 
liBitatio^s^ 

tActs in rcflpect of the harvested material } Subject to Articles 15 
. *9ts referred to in iteofi (H to (vii) of paragraph (!)(■) In 
respect of baryeated material, including entire plants and parts of plants, 
Stained thrqugb_ the unauthorized use of propagating naterial of the protected 
variety shall rejTolre the authorization of tbe breeder, unless the breeder has 
had reasonable opportunity to exercise bis right 1a relation to the said 
propagating material. 

1991 Act of the Convention p^^e 7 
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oj P«.9<w> (111.1 In respect of RoUet. ui. dirVc.?, ' I ' 

Cll It la preddmlnaatly derived froa the Initizd variety P..^ - 

or coobtnatlon of genotype* ct the lnitl,l v«"ty, ^" 
ai) it Is cleatly dlstinsulshable tro* the Initial v„iety ,nd 

e^'o^s^nSe^" tT^l vit?ettT%h''"' ^«iv*tlon. It 

tics that result C?,^. t^":^ty~1: ^ ""'""'^ Ch««et«is- 

variety. senotype or eoBbinatton of genotypes o£ the initial 

.iori. rru^A^'^or^^iL'ui.rii^^^^^ :?^oJv^^:L2%:r^t" '"x-"^^- 

of . variant tadividual Croa pUnta o£ the iS^^iT k ' * 
trans£or«.tia„ by genetic e«gi„e«i°g! v«iety, bachcrowing. or 

Article IS 
Bcceptitma to the Breeder 'a aioht 

U) t Conpulaory except Inn^ l The breeder "b right shall not extend to 
(i) acts done privately an'd for flon-cqanierclal purposes, 
(il) a«ta done for experimental purposes and 

vSttrtv L ird-r J?'**^*!' breeder's .i^ht In relatlod^ to W 



X991 Act o£ the Convention ^ ^ 
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